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Government, the Northern Securities Decision, and the enormous increase 
in the number of corporations. In speaking of the last he reviewed most 
interestingly the history of incorpation under Sections 605, et seq. of the Code 
of the District of Columbia of March 3, 1902, providing for the formation 
of corporations in the District— recounting how it had been advertised as a 
National Corporation Law; how Mr. J. P. Morgan's New York Dairy Com- 
pany had abandoned their $30,000,000 Delaware charter, already paid for, and 
secured a $25,000,000 charter under the District Act, and that Mr. Rocke- 
feller has been and is now "following the leader"; and how within eighteen 
months ending June 30, 1904, 1,427 companies, with a capitalization of $2,903,- 
415,900, had been organized under the act, nearly all for the express purpose 
of doing business outside the District. If these had been organized in New 
Jersey she would have received under her liberal laws nearly $600,000, 
whereas the District got only $1,783.75, for her charters, and she gets no 
annual tax except upon tangible property within the District. The paper of 
Professor Wilgus on Federal Incorporation elicited considerable discussion, 
during which many members advocated a national corporation law and 
expressed the opinion that the Federal power, under the commerce clause, 
was broad enough to authorize its adoption. Judge Provosty's address was 
a most scholarly presentation of a technical subject, made intensely interesting 
by bits of personal history that he skilfully wove into the stories of the cases 
he used for illustration. The address of Mr. Mordecai led to much discus- 
sion, showing that the working of a bankruptcy law throughout so extensive 
a territory as the United States is not always satisfactory, and is much 
crippled by the non-uniformity of state exemption laws. 

The proceedings of the League, including the addresses, together with 
the reports of various committees, and the animated discussions that occurred, 
are reported in The American Legal News for September. 



The Philippine Island Cases in the Supreme Court of the United 
States. — During the past summer an unusual number of cases of special 
interest have been decided in the United States Supreme Court. They cover 
a wide range of questions, and several of them are of more than ordinary sig- 
nificance to the student of politics, social institutions and national tendencies. 
We shall give a very brief review of some of the more important of these 
decisions. 

First in general interest comes a group of Philippine Island cases, repre- 
sented by Kepner v. United States, 24 Sup. Ct. Rep. 797, and Dorr v. United 
States, 24 Sup. Ct. Rep. 808, involving the questions of double jeopardy for 
the same offense and trial by jury. The opinion of the court in each of 
these cases was written by Mr. Justice Day, who, as a member of the Span- 
ish treaty commission and as Secretary of State during the important period 
when our government was confronted by early problems of Philippine legis- 
lation, is especially well qualified to discuss the intricate and novel situation 
there presented. 

In Kepner v. United States, the plaintiff in error, a practicing lawyer in 
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the city of Manila, was charged with embezzling the funds of his client. 
Upon trial, in November, igoi, in the court of first instance, without a jury, 
he was acquitted. The United States thereupon, in accordance with the pro- 
cedure authorized in military order No. 58, instituted appellate proceedings, 
and the Supreme Court of the Philippine Islands reversed the decision below, 
found the accused guilty and pronounced sentence upon him. Error was 
assigned on the ground that the accused had been put a second time, in jeop- 
ardy by the appellate proceedings, in violation of the law against putting a 
person twice in jeopardy for the same offense, set forth in the Act of Con- 
gress which provided temporarily for the administration of the affairs of the 
Islands, and also in violation of the Constitution of the United States. 

A general right of appeal by the state after a judgment of acquittal in a 
criminal case is so foreign to the immemorial traditions of English law that 
the question here presented is no less startling than novel to the American 
lawyer. But the problem proved by no means a simple one, as is evidenced 
by the fact that the court was divided upon it by a vote of five to four. 

The precise question was this. Military order No. 58, as subsequently 
amended, provided for appeals by either the accused or the government. 
Under this the appeal was taken. The Act of Congress of July, 1902, provided 
immunity from second jeopardy for the same criminal offense, and this act 
was in force before the final conviction of the accused in the Supreme Court 
of the Islands. Now, did the appeal by the United States place the accused 
a second time in jeopardy, within the purview of this act? Five judges 
answered this question in the affirmative. Four answered it in the negative. 

The argument of the government was that the act providing against double 
jeopardy must be read and construed in view of the system of laws which 
prevailed in the Islands prior to American dominion, and that it must be 
assumed that Congress intended to make effectual, with no more change than 
was necessary, the jurisprudence which our government found in the Islands. 
Now, under that system of law a person was not regarded as being in jeop- 
ardy in a legal sense until after final judgment on appeal, the trial being 
viewed as a single, continuous proceeding, terminating in the Appellate Court. 
But Mr. Justice Day, speaking for the court, refused to accept that view. 
He reviewed the instructions which President McKinley issued to the Phil- 
lipine Commission, in which it was apparent that the chief executive con- 
templated the establishment, in the Islands, of the fundamental principles and 
rules of government prevailing in the United States. Furthermore, the court 
held that under the well recognized rules of statutory construction the term 
"jeopardy" in the Act of Congress of July, 1902, must be held to have the 
same meaning which it currently bore in the United States at the time the 
act was passed. That much being settled it was an easy task to show that 
under the interpretation placed upon the term from the earliest times, the 
exemption from double jeopardy had been held to exclude the right of the 
state to bring error upon a judgment for defendant after an acquittal. 

Mr. Justice Holmes, with whom concurred Mr. Justice White and Mr. 
Justice McKenna, filed a dissenting opinion in which he took the somewhat 
novel ground that, irrespective of the effect of the prior law of the Islands in 
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limiting the force and effect of the act of July, 1902, the prisoner would no 
more be put in jeopardy a second time when retried because of a mistake of 
law in his favor, than he would be when retried for mistake that did him 
harm, and that a second trial in the same case, on appeal by the government, 
must be regarded as only a continuation of the jeopardy which began with 
the trial below. 

This view, broadly as it is stated, has the support of one recent case, 
that of State v. Lee (1894), 65 Conn. 265, cited both by Mr. Justice Day and 
Mr. Justice Holmes. State v. Lee is a very carefully reasoned case, and the 
opinion, written by Justice HamerslEY, is concurred in by the entire court. 
It is, in effect, a solution of the question upon principle, and while the com- 
mon law practice is reviewed, there is no serious attempt to rest the decision 
upon precedent. Mr. Justice Holmes' opinion seems to be somewhat 
influenced by considerations of public policy, for he says that "at the present 
time in this country there is more danger that criminals will escape justice 
than that they will be subjected to tyranny." It is possible that a widespread 
adoption of the doctrine of State v. Lee would do much to allay the too well- 
founded popular distrust in the efficacy of the criminal law courts, and Mr. 
Justice Holmes has at least done a valuable service in calling attention to 
the doctrine. 

A separate dissenting opinion, filed by Mr. Justice Brown, takes the view 
that the Act of July, 1902, must be construed as limited by the prior law of 
the Islands, but he repudiates the broad doctrine stated by Mr. Justice 
Holmes. 

The second case, Dorr v. United States, 24 Sup. Ct. Rep. 808, discusses the 
question of the right of the inhabitants of the Philippine Islands to demand a 
jury when tried for crime in the Philippine courts. The case was a prosecu- 
tion for libel brought at the instance of Don Benito Legarda, a member of 
the Philippine Commission, against the plaintiffs in error, Dorr and O'Brien, 
who were proprietors and editors of a newspaper published in the city of 
Manila known as the "Manila Freedom." 

The opinion of Mr. Justice Day, who speaks for the court, is much longer 
than might be expected if, as he says, the so-called Insular cases and the more 
recent case of Hawaii v. Mankichi, 190 U. S. 197, are decisive of the case at 
bar. As a fact he goes over much of the ground covered in Downes v. Bid- 
well, 182 U. S. 244. But this was probably a wise precaution, for Downes v. 
Bidwell forms a very unsatisfactory authority, inasmuch as, among the four 
opinions filed in the case, there is no opinion in which a majority of the 
court concur. Mr. Justice Brown delivered the judgment of the court, 
but Mr. Justice White wrote a separate concurring opinion, in which Mr. 
Justice Shiras and Mr. Justice McKenna concurred, and Mr. Justice Gray 
wrote another separate concurring opinion. Four justices concurred in the 
dissenting opinion. This result left the grounds for the decision of the 
court in a very chaotic condition. But in the recapitulation offered by Mr. 
Justice Day in the case at bar there is a concurrence by a majority of the 
court. 

The conclusion of the court upon the fundamental constitutional question, 
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so fully discussed and so variously presented in the opinions filed in the 
Downes case, is that Congress has the right "to make laws for the govern- 
ment of territories without being subject to all the restrictions which are 
imposed upon that body when passing laws for the United States, considered 
as a political body of states in union." Such power, however, "is not without 
limitations." And in determining the character and scope of these limitations 
the court declares that they comprise such constitutional restrictions "as are 
applicable to the situation." It is necessary, therefore, in the next place, to 
inquire whether trial by jury in criminal cases is one of the constitutional 
restrictions which is applicable to the situation in the Islands, and the court 
holds that it is not. 

Mr. Justice Peckham writes a concurring opinion, which is adopted by 
Mr. Chief Justice Fuller and Mr. Justice Brewer as representing their 
views, in which he declares that his concurrence rests solely on the ground 
that he believes Hawaii v. Mankichi to be decisive of the case, though he does 
not approve of that decision. The Dozvnes case, he says, is not in any sense 
an authority for the decision in the case at bar. 

A strong dissenting opinion is filed by Mr. Justice Harlan, in which he 
expresses his views, in part, in the following vigorous language: "I do not 
believe now, any more than I did when Hawaii v. Mankichi was decided, that 
the provisions of the Federal Constitution as to grand and petit juries relate 
to mere methods of procedure, and are not fundamental in their nature. In 
my opinion, guaranties for the protection of life, liberty, and property, as 
embodied in the Constitution, are for the benefit of all, of whatever race or 
nativity, in the states composing the Union, or in any territory, however 
acquired, over the inhabitants of which the government of the United States 
may exercise the powers conferred upon it by the Constitution." 



The Writ op Habeas Corpus in Chinese Exclusion Cases. — Another 
case of great general interest is United States v. Sing Tuck, 24 Sup. Ct. Rep. 
621. The decision in this case prescribes a limitation upon the right of an 
alleged alien Chinese person to the benefit of the writ of habeas corpus, which 
is suggestive of the possibility of serious inroads being made upon what we 
have long valued as one of the chief safeguards of liberty. The opinion 
declares, in effect, that no recourse may be had to the courts against the 
action of a ministerial officer in detaining a Chinese person who alleges and 
offers to prove that he is a citizen of the United States. If the right to the 
writ of habeas corpus is denied to an American citizen of Chinese parentage, 
what guarantee has a citizen of other parentage that he may not, with equal 
impunity, be deprived of his liberty? 

Mr. Justice Holmes writes the opinion of the court. It is not a long 
opinion, nor is it a particularly strong handling of the questions involved. 
The facts, in brief, are these. Certain Chinese persons came to the port of 
Malone, N. Y., seeking admission to the United States. Some of them, when 
examined by an inspector, gave their names and alleged that they were born 
in the United States; others gave their names and then stood mute. The 



